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With the advent of Bill 168, employees claiming 
harassment has increased dramatically in the 
past 5 years.  Although Bill 168 was enacted to 
provide statutory protection from harassment/ 
bullying in the workplace for all employees 
covered by the Ontario Occupational Health & 
Safety Act, we have observed an influx of 
complaints under this statute that were deemed 
to be without merit or foundation.  This finding 
was often caused by the confusion between a 
firm management style and what truly 
constitutes harassment/bullying.   
 
According to most definitions of workplace 
harassment, it is defined as “engaging in a course 
of vexatious comment or conduct against a 
worker in a workplace that is known or ought 
reasonably be known to be unwelcome.”  In 
weeding out what constitutes harassment and 
what doesn’t, we must turn our attention to 
recent jurisprudence where courts, arbitrators 
and tribunals have made pronouncements that 
not all complaints of harassment/bullying meet 
the aforementioned definition of harassment.  
These decisions involve both peer-to-peer 
complaints as well as employee-to-manager 
complaints.   
 
In some cases involving peer-to-peer complaints, 
it was decided that colleagues’ inability to have a 
harmonious co-existence in the workplace did 
not constitute harassment.  In many of these 
cases, interpersonal conflict gave rise to the 
complaint from one colleague toward another.  

Confrontation and/or hostility between peers 
does occur due to a variety of reasons and these 
give rise to conflicts; however, these personality 
conflicts should not be confounded as 
harassment.  It is simply a conflict between two 
(2) or more adults that could be resolved 
between them via some form of informal or 
formal intervention, such as mediation.   A single 
and isolated incident of a heated dispute may not 
be characterized as harassment, but rather just a 
difference of opinion leading to an outright 
squabble. In one situation involving an employee 
feeling uncomfortable due to a peer’s resentful 
attitude and hostile treatment toward them, the 
court found that the feeling was not due to 
harassment but rather to a relationship that had 
gone cold and unfriendly over time.  This 
unfriendliness still did not prevent both 
colleagues from performing their work in light of 
the character of their relationship.   
 
With respect to the supervisory-subordinate 
relationship, the enactment of legislation to deal 
with harassment was not meant to interfere with 
the reasonable exercise of management duties to 
supervise and oversee the work of its workforce.  
In exercising its management rights, managers 
and supervisors must regularly make certain 
decisions that may have some unpleasant 
consequences for employees.  In many cases, we 
find that employees will use a harassment 
complaint to defend themselves against 
management’s legitimate use of its supervisory 
rights, which may include the right to manage 
performance and dole out discipline for 
misconduct or breaches in policies by member of 
its workforce.  In certain situations, management 
may take a very matter-of-fact approach to 
dispensing discipline or may even be very blunt 
in its assessment of an employee’s performance, 
but ultimately, this may not translate itself into 
workplace harassment in the strictest sense of 
the word.  The communication of unpleasant 
consequences and the threat of escalating 
discipline is part and parcel of management 
exercising its supervisory duties, and it cannot 



2 
 

be taken out of context to mean that every such 
incident constitutes harassment.  On the other 
hand, if a manager berates their employees in a 
very public manner and/or reprimands them in 
a very arbitrary/inconsistent fashion, then the 
complaint of harassment/bullying may have 
more justification. 
 
In our extensive experience in this field, we 
found that many complaints of workplace 
harassment seem to be tied into the 
management style of a particular supervisor/ 
manager.  There appears to be a sense that if an 
employee is not in agreement with the manner 
with which they are dealt, then they have cause 
to lodge a harassment complaint.   A firm style of 
management is often challenged by these forms 
of complaints.  In such cases, no matter how firm 
and/or strict the manager might be, if he/she 
exercises her management duties in a consistent 
and non-arbitrary manner, typically there is no 
finding of harassment.  Often times in these 
situations, we find that the alleged harassee will 
launch such a complaint due to the 
unpleasantness of the consequences imposed on 
them due to their actions.  It often appears to be 
a tactic in deflecting attention from the actual 
issue of misconduct or underperformance. In 
some extreme cases, the complaints may be 
found to be vexatious and frivolous in nature.  If 
such is the case, the harassee may be subject to 
further sanctioning due to the inappropriate use 
of the complaint procedure. 
 
To accentuate this point, the Ontario Labour 
Relations Board explicitly stated in the decision 
Amodeo v. Craiglee Nursing Home Limited that, 
“the workplace harassment provisions do not 
normally apply to the conduct of a manager that 
falls within his or her normal work function, 
even if in the course of carrying out that function 
a worker suffers unpleasant consequences.”  In 
the case, Ms. Amodeo alleged that a written 
warning for poor performance constituted a 
form of harassment.  Additionally, when 
instructed by her supervisor that she may need 
to “work harder and to work extra hours if 
necessary” or she could face suspension, Ms. 
Amodeo chose to email concerns about her 
supervisor to senior management.  Shortly after, 
she was terminated and launched an application 

to the Board which was ultimately dismissed.  
This type of reaction to performance 
management and progressive discipline is quite 
commonplace since there is still a period of 
education required by all individuals covered by 
Bill 168.  The law is still in its infancy and the 
jurisprudence will take some time to fully 
develop in delineating the parameters regarding 
what constitutes harassment within the context 
of a supervisory relationship.  The law does not 
protect every employee from all stress they may 
suffer at work at the hands of management, 
especially if management is merely exercising its 
duties and authority in maintaining efficiency 
and order within the workplace.     
 
Ultimately, all complaints should be examined 
and assessed based on its own individual merits; 
however, it is important that we don’t lose sight 
of the fact that not all complaints lead to finding 
of harassment.  This is especially true in 
circumstance involving interpersonal conflict 
between peers and the exercise of legitimate 
management rights.  With time, these complaints 
may reduce in numbers with the refinement of 
the definition of what truly constitutes 
harassment in a legal sense.   
 
 


