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As employee relations practitioners, we often 
advise our clients on matters involving 
terminations without cause.  Typically, these 
questions arise when an employer is looking 
at downsizing/restructuring its operations 
and during times of fiscal constraint.  Given 
the complexity of the law surrounding such 
matters, this article will provide you with 
some guidelines to follow in mitigating 
expensive legal challenges that may ensue in 
the wake of a termination without cause.   

Let’s begin our discourse with a base 
definition of this type of termination.  A 
termination without cause is the ending of 
the employment relationship for reasons 
which do not assume blameworthy conduct 
on the part of the employee.  The questions 
that are often asked centre around the notice 
and monetary obligations that the employer 
is required to provide to the employee.  As 
we will see in this article, there are many 
other considerations to be taken into account 
when contemplating such terminations.   

In the initial stages, the employer is wise to 
verify the cost of undertaking a termination 
without cause.  We would often direct the 
employer to review the terms of the 
employment contract, if one actually exists.  
The employment contract should contain a 
provision stipulating the notice period or 

payout contemplated in a case of a 
termination without cause.  If there is not 
such a contract or the contract is devoid of a 
termination provision, then one must turn 
their attention to the employment standards 
legislation in their jurisdiction.  In Ontario, 
the Employment Standards Act provides the 
minimum notice and severance required in 
cases of termination.  This document will 
provide the notice or payment in-lieu of 
notice requirements, which are based on a 
graduated scale.  In other words, the more 
years of service, the greater the notice or 
payment in-lieu of notice required. The 
maximum amount is eight (8) weeks’ notice 
under this legislation.  It should be noted that 
the employer bears the responsibility of 
extending benefit coverage during this 
statutory notice period.  For employees who 
have five (5) or more years of service and 
work for an employer with a payroll of $2.5 
million or more, severance is also required to 
meet the statutory obligation under the Act.  
Despite the fact that there is no statutory 
obligation to provide severance for 
employees who do not meet the above 
criteria, it is often recommended to provide 
the terminated employee some consideration 
(i.e., gratuitous payment) over and above the 
statutory notice requirements.  This is done 
in order to have the employee sign a full and 
final release, by which they effectively waive 
their rights to take legal actions against their 
former employer at a later date.  

For some employers, there should be some 
consideration relative to common law notice.  
Common law notice is extracted and based 
on court decisions involving wrongful 
dismissals.  Common law cases typically 
involve larger employers.  Common law 
notice is generally determined by 
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considering the employee’s continuous 
length of service, the position held by the 
employee at the time of the termination and 
the prospects of finding comparable work in 
the current labour market.  Generally, 
common law awards do not go beyond 24 
months of compensation.   

An aspect of the termination deliberations 
that is often overlooked is confidentiality.  
Confidentiality must be assured not only in 
terms of non-disclosure of the terms of the 
notice/severance, but also confidentiality of 
sharing vital and proprietary information or 
trade secrets of the employer once the 
employment relationship is severed.  In some 
cases, a well-crafted employment contract 
will stipulate the confidentially requirement 
post-termination.  In cases where such a 
confidentiality covenant is non-existent, it 
would be highly recommended that it be 
included in the full and final release.  In 
signing the full and final release, the 
employee is not only waiving their rights to 
legally challenge the employer for more 
money in the future, but also promising not 
to disclose information about the employer 
to any future employer.  The other important 
consideration within this line of reasoning is 
a non-competition covenant.  As with the 
confidentiality covenant, the non-
competition covenant would help in 
mitigating the possible loss of clients and 
business as a result of a departing key 
employee.  With most jurisdictions, the non-
competition covenant must be reasonable in 
order for it to be enforceable.  If the courts 
finds the covenant unreasonable (i.e., 
employee not able to work within Canada 
and in the same line of business for 5 years), 
the covenant would likely be found to be 
unenforceable and the courts would not 
substitute the unenforceable covenant with 
another less restrictive covenant.  It would 
simply be declared as unenforceable by the 
courts.   

An extremely important aspect of the 
termination involves the softer side of good 
human resources management skills.  The 
method by which the termination is 
communicated is very important and can 
have a major impact on how the employee 
will deal with the loss of employment post-
termination.  The termination must be done 
in the most humane method possible.  Treat 
the employee with dignity and respect. The 
employee is more often than not expecting to 
hear that they are being terminated.  The tact 
that you employee at the time of the 
termination will often set the tone on how 
things will unfold once the termination sinks 
in with the employee.  A termination meeting 
that is conducted in a manner which ensures 
integrity and dignity will likely not trigger a 
nasty legal challenge. Put yourself in the 
position of the terminated employee and 
think of how you would want to be treated if 
you were in their place. If possible, offer 
psychosocial support at the time of the 
termination.  We have found that this type of 
support helps the terminated employee 
understand the reason for the termination 
and to blow off some steam and/or convey 
their disappointment with a trained 
counsellor.  Within the offer of termination, 
we often advise our clients to include some 
form of outplacement counselling and/or 
moneys in order to assist the employee in 
seeking career counselling, financial advice 
or to help them defray the cost of travel to 
seek employment.  Providing these 
additional elements in the termination letter 
will demonstrate that the employer is willing 
to assist the employee in getting back on 
their feet and to facilitate the finding of work.  
If the circumstances of the termination are 
challenged, these types of gestures are 
important in mitigating a company’s 
potential risk. 

The final phase in a termination involves the 
post-termination period.  Depending on the 
employee, you may encounter very angry 
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employees.  It is important not to lose focus 
that the employee is upset for a valid reason 
– he or she has lost her position.  Rather it is 
imperative, that you remain calm, empathize 
and be patient with the employee.  If the 
employee persists in their anger and you did 
offer them some type of outplacement 
service, you can refer them to utilize the 
service of a trained professional in helping 
them deal with their emotions.  Another 
important step is to ensure that the 
employee has had sufficient time to consult 
someone about their termination package.  
This is usually spelled out in the termination 
offer.  In most cases, the employee will seek 
legal counsel on the matter.  If the package is 
found to be fair and reasonable given the 
employees circumstances, most scrupulous 
lawyers will recommend the offer.  Should 
this be the case, the employer should receive 
a completed (signed/date) full and final 
release, which brings the termination to its 
rightful conclusion.   

In sum, it is important to remember that the 
manner, in which a termination is conducted, 
will often determine the ultimate outcome.  
There are emotions at stake and we cannot 
simply overlook these.  The termination is 
not simply a business transaction.  It is the 
removal of an individual’s livelihood.  It is 
critical that the termination be tended with 
care, due diligence and meticulous attention 
to detail.  It is a very difficult event and it 
should be treated in a manner that preserves 
human dignity.   

 

 
 


