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As labour relations practioners, we are often 
asked about the concept of frustration of 
contract.  The question typically arises when 
an employee is absent from work for a 
protracted period of time.  Given the often-
indefinite timeframe attached to the absence, 
employers begin to question the length of 
time required to maintain the employee’s 
employment within the organization.   

The question is often not as easy as one may 
think.  There are a number of considerations 
when deciding whether the notion of 
frustration of contract applies in certain 
circumstances versus others.  In other words, 
there is not one answer that fits all 
situations.  

Often times, employers are under the distinct 
impression that frustration of contract is a 
function of a pre-defined time period.  In part 
this is true, but as we will explore, time is not 
the only determinant in finding a situation 
involving frustration of contract. 

Let’s begin our discussion with the generally 
accepted definition of “Frustration of 
Contract”.  This legal term refers to a 
situation where, the contract entered into 

between the parties (say an employee and an 
employer) becomes impossible to fulfill due 
to non-culpability from either party.   
Frustration of contract could happen in any 
circumstance where parties have a contract 
for the fulfillment of certain undertakings.  In 
order words, in exchange for the employee’s 
labour, the employer pays the employee a 
wage.  In Latin, this is referred to as the “quid 
pro quo”.  This notion extends to any 
contractual arrangement. For instance, if a 
homeowner enters into a contract with a 
painter to have his/her house painted by a 
certain date, and the painter fails to meet 
that deadline despite his repeated promises 
to get it done, at some point, one could argue 
that the contract has been frustrated since 
the terms of the agreement were not being 
fulfilled by one of the parties (in this case, the 
painter).   

There exist some popular misconceptions 
regarding specific time periods that need to 
be exhausted before you can terminate 
someone due to frustration of contract, 
which is characterised as a release from 
employment. Many employers are under the 
distinct impression that time required is 
predicated on the term of their long-term 
disability benefits, which generally contains 
a change of definition from own occupation 
to any occupation after a two (2) year time 
period.  Often times, employers make the 
assumption that the employee is protected 
during the “own occupation” period and that 
if the employee in question cannot return to 
work after the aforementioned two (2) year 
period has elapsed, then he/she may be 
subject to termination from employment 
since they are unable to resume their duties 
of their own occupation.   Given this 
backdrop, employers have to realize that the 
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criteria for eligibility for long-term disability 
benefits is entirely distinct from the 
assessment of whether the employee can 
return to work.   

The case law surrounding this elusive subject 
clearly indicates that there is no specific 
timeframe as to when frustration of contract 
will commence.  The courts have generally 
applied a test that assesses whether there is 
a reasonable likelihood that the employee 
will be able to return to work in the 
reasonably foreseeable future.  Alternatively, 
the employment contract will be deemed to 
have been frustrated if it is entirely 
improbable that the employee will be able to 
return to work in the foreseeable future.  To 
make this determination, the courts have laid 
some ground rules.  These include the need 
to have medical evidence to substantiate the 
employee’s inability to return to work, as 
well as a prognosis from medical experts 
who may attest to the unlikelihood of the 
employee’s resumption of their position.  
Ultimately, it does not matter how long the 
employee has been off work.  The employer 
is not able to simply and unilaterally 
terminate the employment relationship 
based on time.  It has to establish that the 
employment contract has been effectively 
frustrated based on medical evidence that 
clearly establishes that the employee’s 
resumption of his job is reasonably doubtful.  

Frustration of contract in the employment 
world can also occur in situations where the 
employee is no longer able to do their work.  
This can occur if an employee is no longer 
eligible to work in Canada.  This is often the 
case involving migrant workers who may not 
possess the required permits to lawfully 
work in Canada.   

In conclusion, it is important to note that a 
termination due to frustration of contract is 
not simply a function of time.  It requires a 
fair amount of due diligence on the part of 
the employer.  In matters involving long-

term absence due to illness/disability, it is 
wise and prudent to seek the medical 
evidence and proof to establish that the 
employee’s prognosis will not allow them to 
return to work in the foreseeable future.  It 
should be noted that while information 
regarding the prognosis of the employee is 
acceptable, their diagnosis is not. Once the 
employer is in receipt of such a prognosis 
and detailed information as to why 
accommodation for the employee is not 
possible via some form of work modification, 
it can then proceed with a termination due to 
frustration of contract.  As a general rule of 
thumb, it is important that the employer 
approach this process in a very mindful 
manner in order to avoid a protracted and 
costly legal challenge.     

 
 


