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Random Drug and 
Alcohol Testing 

The balance between safety and privacy 
remains a delicate one. 
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As Ontario employers know, the Occupational 

Health and Safety Act (OHSA) affords 

employees the right to be safe at work and 

specifically denotes the obligations placed on 

employers, supervisors, and employees.  It 

emphasizes the importance of the Internal 

Responsibility System; though it is not stated as 

such in the OHSA.  One of the key tenets of this 

piece of legislation is the requirement for 

employers to “take every precaution reasonable 

in the circumstances for the protection of a 

worker.” (Section 25(2) (h), OHSA).  The 

ambiguity of the foregoing statement forces one 

to ask what is a reasonable precaution? 

Another realm of law that many employers in 

Ontario are becoming more familiar with is that 

of privacy laws.  There are several bodies of 

legislation at the federal and provincial levels 

that protect the various aspects of employees’ 

personal information.  As such, employers must 

be mindful of the information that they request of 

employees at all stages of the employment 

relationship and be aware that any personal 

information that is collected is used and 

safeguarded appropriately.   

Inevitably, these two areas of law come into 

conflict with one another, specifically when 

trying to establish where the right to be safe 

trumps an individual’s right to privacy, and vice 

versa.  In recent years, this balance of interest has 

been challenged at law with regard to drug and 

alcohol testing in the workplace.   

The case that lit this powder keg was that of 

Suncor Energy’s battle with the Communications, 

Energy and Paperworkers Union (CEP) over the 

implementation of random drug and alcohol 

testing in the workplace.  The Union in this case 

won an injunction to prevent the company from 

randomly testing employees and it was held by 

the Alberta Court of Appeal that “The non-

consensual taking of bodily fluids was a 

substantial affront to an individual’s privacy 

rights.”  This injunction was upheld, 

notwithstanding the fact that Suncor had seven 

(7) employee deaths between 2000 and 2012, 

three (3) of whom were found to be under the 

influence of drugs and/or alcohol.  It has not yet 

been determined if Suncor will appeal this 

decision to the Supreme Court of Canada (SCC). 

Recently, a similar case was heard by the SCC in 

the matter of Communications, Energy and 

Paperworkers Union of Canada, Local 30 v. 

Irving Pulp & Paper, Ltd.  This case involves 

employees who hold safety sensitive positions at 

a New Brunswick paper mill being randomly 

tested for alcohol in the workplace.  When the 

random testing was challenged in front of an 

arbitration board, it was found that the company 

had overstepped its management rights by 

unilaterally imposing this policy.  Furthermore, 

the board found that the safety gains were 

minimal while the infringement on employees’ 

privacy was severe.  Under judicial review, the 

board’s decision was set aside due to the 

inherently dangerous nature of the workplace.  

This decision was then appealed to the New 

Brunswick Court of Appeal where it was 

dismissed.  It was subsequently appealed to the 

SCC where the appeal was allowed.   
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The key factors that were taken into account in 

the SCC’s 6-3 decision to allow the appeal are as 

follows: 

• The company unilaterally imposed the 

policy and it was not consistent with the 

collective agreement and/or reasonable; 

• There was no historical data or evidence to 

indicate that alcohol was a “significant” 

problem in the workplace; and  

• There was heavy reliance on arbitral 

jurisprudence as this situation involved a 

unionized workplace. 

It is important to note that in both of the 

aforementioned cases, it was the random nature 

of the testing that was admonished as being an 

offence to the privacy rights of individuals.  

What this means is that drug and alcohol testing 

in the workplace is not completely off limits, but 

the circumstances have to warrant it.  

Within the decision of an arbitration in 2006, the 

arbitrator laid out what was referred to by 

Supreme Court Justice Rosalie Abella as being 

the “blueprint for dealing with dangerous 

workplaces.”  This 2006 decision, in its most 

cursory form, states that employers may use drug 

and alcohol testing where they have reasonable 

cause to believe an employee is impaired, where 

there has been a significant incident, accident, or 

near miss, or where an employee is found to have 

a problem with drug or alcohol use and the 

testing is part of ongoing rehabilitation.   

Although the cases discussed herein both deal 

with unionized workplaces, there are restrictions 

at common law and under human rights laws that 

dictates even non-unionized employers are not 

free to impose random drug and alcohol testing.  

In a non-unionized workplace, the testing must be 

tied to a particular risk in a particular workplace.   

The competition between individual rights and 

public safety is not a new concept in the 

Canadian legal system.  Perhaps the most shining 

example occurred in the late 1980’s when it was 

determined that police spot checks were in 

contravention of the Canadian Charter of Rights 

and Freedoms.  Contrary to alcohol testing in the 

workplace, in this instance individual privacy 

rights lost out to public safety and the need to 

stifle impaired driving.   

A more recent example of this competition of 

interests occurred with the 2009 amendment to 

the OHSA that is often referred to as Bill 168.  

This amendment places an obligation on 

employers to disclose the personal history of an 

individual with a record of violent behaviour to 

their coworkers.  Once again, we see an example 

of safety overruling individual privacy rights.   

Though the decision in Irving v. CEP was 

rendered by the Supreme Court of Canada, it is 

likely that as testing methods and technologies 

evolve, we will see similar challenges with 

slightly different nuances.  Furthermore, the 

“blueprint” mentioned by Justice Abella is open 

to interpretation and will likely be further tested 

in the legal forum.  For the time being, employers 

have to be very mindful of the policies that they 

implement, particularly in situations where 

collective agreements govern the employment 

relationship.  Those policies may be written with 

the best of intentions, but they may also have 

adverse and unforeseen effects on those they 

police.   


