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What is the buzz all about?  With new legislation 
making it easier than ever for employees to 
receive a prescription for medical marijuana, 
employers are left dazed and confused 
regarding their requirements .  
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Employers have long had to deal with employees 

working while impaired and with new legal 

developments surrounding medical marijuana in 

the workplace; many employers are finding 

themselves in a difficult situation. Medical 

marijuana is gaining popularity as a means of 

treating various ailments including the pain 

associated with cancer and arthritis, chronic pain 

as well as sleeping disorders.  The question many 

employers are facing today is whether or not they 

need to accommodate individuals who consume 

this formerly taboo substance.  The answer to this 

is both yes and no.  

An employer must make the following three (3) 

distinctions prior to assessing the need to 

accommodate an employee:  

1) Is the employee consuming the marijuana 

for medicinal purposes? 
 

2) Does the employee work in a safety-

sensitive position? 
  

3) Was the employee impaired? 

Section 5.1 of the Ontario Human Rights Code 

stipulates that an employee cannot be 

discriminated against based upon their disability. 

However, any employee who does not disclose their 

prescription (medicinal marijuana) forfeits their right 

to accommodation so long as their position is 

“safety-sensitive”.  If employees are in “safety-

sensitive” positions, they are required to inform their 

employers about their use of medical marijuana.  If 

an employee doesn’t require any specific 

accommodation they do not have an obligation to 

disclose to their employer.  

Accommodation does not mean allowing an 

employee to carry out his/her duties while impaired.  

Under Ontario’s Occupational Health and Safety Act 

(“OHSA”), an employer has an obligation to take 

every precaution reasonable in the circumstances to 

protect the health and safety of workers and the 

public.  This includes identifying hazards which may 

result from an employee working while under the 

influence of medical marijuana. 

When being of a clear mind is a real requirement of 

the job, such as in a safety-sensitive work 

environment, the onus is on employees to ask their 

health care provider about the likely effects of the 

drug.  Additionally, they must bring to the employer's 

attention any work-related restrictions provided by 

their health care professional as well as when they 

will begin to use the drug.  Once aware, the employer 

must accommodate the use of the medicinal 

substance as if it were any other form of approved 

medicine (such as a very strong codeine for chronic 

back pain).  If it is possible that the substance would 

create the same effect if ingested orally through 

capsule form, it should be noted that the individual 

will not be accommodated for “smoking” the 

substance. The effect of the marijuana will vary 

based on several factors including the user’s 

experience with the substance, their blood pressure 

levels, as well as the medical condition that the user 

is trying to treat.  

When considering options for disciplining/testing 

individuals suspected of consuming marijuana in 

the workplace, it should be noted that random 

drug testing (allowed only in safety-sensitive 

positions) is currently not an accurate way to 

monitor an individual’s use of illicit substances.  
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The substance remains in an individual’s system 

weeks after the individual has consumed the 

substance and therefore, cannot accurately detect 

or confirm whether an individual is under the 

under the influence while in the workplace.  

However, a balance must be struck between 

protecting the employee from an unjust or 

premature termination and protecting the integrity 

of their organization.  This is an issue for many 

employees using the substance in assisting them 

to fall asleep, which would not affect their 

performance the morning after.  However, a 

balance must be struck between protecting the 

employee from an unjust or premature termination 

and protecting the integrity of the organization. 

The use of medical marijuana, as with any other 

controlled substances, is governed under the 

Occupational Health and Safety Act. Regarding 

safety-sensitive positions (operation of machinery), 

the Act stipulates that: 

 Section 28.1(d) [A worker must] report to his or 

her employer or supervisor any contravention 

of this Act or the regulations or the existence of 

any hazard of which he or she knows. 

 Section 28.2 (b) [No worker shall] use or 

operate any equipment, machine, device or 

thing or work in a manner that may endanger 

himself, herself or any other worker.   

Many workplace policies currently provide clearer 

disciplinary procedures in relations to the 

consumption of alcohol, and on the other hand, these 

same procedures are either vague or nonexistent with 

regards to marijuana use.  Employers must 

communicate their employee’s rights and obligations 

under the law very clearly.  Outlining an employee’s 

duty to report the possibility of impairment when 

using a medically prescribed substance is important, 

as is outlining which roles fall under the definition of 

a “safety-sensitive” position.  It is important to 

ensure that employees have a complete 

understanding of their rights and obligations for 

using, and being under the influence of the medical 

marijuana.  

Once policies have been created or amended, 

employers can further protect themselves from 

potential Human Rights complaints through training. 

Policy training is the greatest form of preventative 

maintenance as employers can understand where 

further clarification is needed and provides an 

opportunity for employees to submit important 

feedback.  Ideally, some employees who recognize 

they have an obligation to inform their employers 

will come forward and disclose their use of the 

substance and allow them to be accommodated 

safely. 

To better protect your organization and its 

employees, the implementation of clearly defined 

policies coupled with training management and 

employees are best practices we urge all employers 

to adopt.   

 

 


